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EX OFFICIO

e HauMHaeTcAa 1 yem KOHuaeTcA cBobopa cnoBa:
3ameyaHue o6uero nopaaka N° 34
Komurerta no npaBam yenoBexa

Cepreii Tonybok, Makcum Tumodees”

B wione 2011 roga KommTeT no npagam 4enoBeka NpUHAN 3amevaHue o0wero nopaaka Ne34, B kotopom fan
TONKOBAHME Da3NMYHLIM 3NemeHTam CBOOOALI CNOBA M BBIPAKEHMA MHEHWR, 3aKpennéxHod B Cratbe 19
MeXAyHapoaHoro nakta 0 rPaJaHCKUX W MOMUTMYECKMX npasax. ABTOpHl KOMMeHTapua panT obuyio
XapaKTEPUCTUKY AAHHOMY BOKYMEHTY K 08CYKAI0T Haubonee BaXHbI 1 MHTEPECHbIE €ro NONOKEHNA.

#— Komumem no npaaam yenogexa, Mexdynapooueill naxm ¢ 2paxoanHCkux
U NOUMUYECKUX NDABAY, 3aMeYaHue 06U4ez0 nopsoka, (80600 mHeHul
U X BEIDAXEHUS, 0ONYCMUMBIE 02DAHUYEHUS (80800 BEIDAXCHUS MHEHU(

In July 2011 the Human Rights Committee adopted general comment No. 34. This comment provides the interpretation
of different aspects of the right to hold opinions and freedom of expression enshrined in article 19 of the International
Covenant on Civil and Political Rights. Authors give the general overview of this document and discuss most important
and valuable provisions of the general comment No. 34.

s Human Rights Committee, International Covenant on Civil and Political Rights,
general comment, freedoms of apinion and expression, permissible restrictions
on freedom of expression

B uwone 2011 roma B Xone cBOeH CTO BTOPOH  HbIM 3JieMEHTAM CBOOOJBI CJIOBA H BHIPAXKEHHSA
ceccun Komurer 1o npaeam 4elioBeka (dasee —  MHEHHMH, 3aKpelyiéHHOH B cTaThe 19 Mexayna-
KomuteT)! npunsiii 3aMevanie o61Iero NOpsiika  POJIHOIO [1AKTa O TPAXK/AHCKHX U [TOJMUTHUECKHX
Ne 34 (dasee — KoMMeHTHpyeMoe 3aMedanue, mpaBax (dasee — Ilakr)®. JIaHHBIE JOKyMEHT
3aMeyanie ), B KOTOPOM [/ TOJKOBAHHE pa3fu4-  3aMeHHJ BecbMa JAKOHHYHOe 3aMedanue o0uie-

" ToayBox Cepeen Arekcandposin — 3aMECTHTENB [MABHOTO PEIaKTOPa JKypHana « MemIyHapoIEOe NPaBOCYAHE », 31BOKAT ALBOKATCKOH
nanatel Canxr-IleTep6ypra, Kasauaar opuiHEeckux Hayk (email: sgolubok@ gmail.com); Tunogpees Marcun Tunogeesuy ~ samect-
Te/b TTABHOTO PEAAKTOPA XRypHana « MemRayHapoaHoe npaBocyide», AOKTOPAHT (aKy/bTeTa NpaBOBLIX Heeaenosanyi [lerrpantno-espo-
nefickoro ynusepeuteta (Byaanewr, Beurpus), kanauaat wpuppueckux nayk (email: timofeyev. max@gmail.com).

' KoMHTeT 110 npaBaM HeJIOBEKA — COCTORILHE 13 HE3ABHCHMBIX SKCIIEPTOR OPTaH, YUPEKAeHEe KOTOPOro IPeaycMoTpeHo MexyHapoIHbIM

NaKTOM O TPAKIAHCKHX H NOAATHUECKUX Npaax. KOMHTeT no npaBam ue/0BEKa YNIOJAHOMOUEH PACCMATPHBATL HHAMBHAYAIbHbIE CO0BILE-

HHS O HEDYLUEHHY NPAB, NPSAYCMOTPEHHSIX MeXYHAPOHEE NAKTOM O [PaXIaHCKHX H MOJHTHIECKHX MpasaX (NC pe3y.LTaTaM KGTOPBIX

CH NPHHHMAET cOOBPaXKEHNs {Uigws)), & TAXKE TIEPHOIHUECKHE JOKIAB O TPHHHMAEMLIX TOCYIapeTBaMy-yuacTiikamy [Takta mepax ¢

MPETBOPEHHH B H3LL TPaB, ONMPEIESNEHHEIX B JAHHOM MEMIYHADOKHOM J0TOBOPE, W O NIPOTPecte, JOCTHLHYTOM B DEANTHIALMM ITUX TIPaD

(c1. 40 [Takra}. Cum. Bosee noapo6uo: fuaybox C. Tocravornenus u pewenus Epponedckoro Cyfa no nparam senopexa w co0dpakenys

KowmuTeTa 1o TpaBam 4eJ0BEKa: HX CTATYC W IOPHIHUCCKAS NOCEACTBHA B POCCHITCKON [TPABOROH CHCTEME // PoccuficKH C3RErOIHAK MeX -

nyuapoanore mpasa. 2010, C.126—127.

AyTeHTUIHLIH TEKCT 3aMEUaHUs HA PYCCKOM ASBIKE MEI TIyB/IHKYEM B pyGpuke «Ex offcios va C.37.
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ro niopsiika Ne 10, xotopoe 6viio oBHapooBa-
i#o B jJanekom 1983 roxy®. Hosoe sameuanue
CTaJIO Pe3Y/IBTATCM IIPOAORKHTEIbHOR U KPOHIOT-
JINBOH paBoTHl, B KOTOPYIO B paMKaX POLeAyPhl
KOHCYJILTAllH ObUIM BOBJEYEHB! roCy/lapcTBa-
YYACTHHKH ¥ HENPABHTEILCTBCHEBIC OPraHH3a-
uud. Kaxk otMmerns uned Komutera, Maiikn
O’ Gnasptu?, KoMUTeT CTONKHYJICS ¢ TAKHM KO-
JIFUECTBOM KOMMEHTAPUER M IIPEIJIOKEHHH, C
KOTOPBIM paHee eMy He [IPUXOAUIOCE HMETh fe-
ja. B teuenue apyx et KoMuTeT nosyuss u 06-
paboTan Gonee 300 mpeasoXKeHUH W NONPAROK
K TEKCTY OT 75 3aHHTEPECOBAHHBIX JIHLI, IIPCH-
MYIIECTBEHHO TOCYAPCTB-yYACTHHKOB H HETO-
CYZADCTBEeHHBIX OpranH3alii’.

B Poccuu, BiipoueM, puHSATHE JAHHOTO 10-
KyMEHTa 0CTanoch HezamedeHHBIM. Ha ctpanu-
Jax HAacTOSIILEro BHIIyCKA XKypHana MBI IIpefl-
NIPUHAMAEM TIOTILITKY BOCTIOJHUTD 3TOT HpoHed
U 1yOJHKYEM I0JIHBIH PYCCKOASBIMHBIA TEKCT
3amedanusi. lless ke gaHHoro matepuana co-
CTOWT B IIpUBJIeYeHHH BHUMAaHMsI dHTaTesNed K
HauboJsee, HA HAL B3MIAJ, HHTEPECHBIM H
BAXKHBIM [0JI0KEHUAM 3aMe4aHusi oOI1ero no-
psaxa Ne 34.

Onnaxo npex/e yeM NepeiTH K 0630py yIo-
MSHYTOTO JIOKYMeHTa, HeoOX0MMO CKa3aTh Na-
Py CJIOB O 3amevyaHHsIX o6UIero Nopsiaxa (aHIu.
general comments; p. observations géené-
rales) Kak TakoRbIX. [lo CRBoeMy cTATyCy M Xa-
paKkTepy 3aMeUYAHHS HAIIOMHHAIOT [TI0CTAHOBJIC -
HUSl TLICHYMOB DOCCHACKHX BBICINHX CYJOB: B
HHMX HaxXOHSIT BHIpa:KeHHEe H3J0XeHHbie B abcT-
PAKTHOM BHfe pazbsicHenust KomuTeTa 0 HopMma-
THBHOM COJIEPXKaHMH TeX WK MHBIX [IOJOXEHHH
[TakTa, KOTOpLIME caM KoMuUTeT pyKOBOICTBY-
eTCs [IPY MX IPUMEHCHHHU (HaNpuMep, paccMmar-
pHBasi KOHKPeTHbIE fleqia N0 Kajno6aM 4acTHHIX
JIMIL} U PEKOMEeHIyeT JieqiaTh TO Ke caMoe JIpy-
THM MPABONPHMEHHTSIAM (IIpPeXKie BCero, ro-
CyLapCTBaM B JIHLIE CBOMX CYROB). 3amedaHusi

06IIIero XapakTepa, 3ak/Iidaionue B cefe Tog-
KOBaHue omlenbHbIX noJokeHud [lakra, siBas-
10TCS ABTOPUTCTHBIM HCTOUHHKOM IIpaBa, Ha
KOTOPHIH, B YACTHOCTH, CCHLIAIOTCH W HHBIE
MeXXIyHapo/AHbIe IOPHCIRKIHOHABIE OPrafbd.

KoMMeHTHpyeMoe 3aMevanie NpeacTaBaseT
cofoH cocrosiiee W3 D2 IIYHKTOB' AeTalbHOE
pasbscHeHHe HOPMATHBHOTO CO/EPXKAHHS CTa-
Tou 19 [lakra®, KoTopast macuT coreayonige:

«]. Kaxnelil yesioBeK uMeeT rnpaso Oeclipe-
TISITCTBEHHO TIPHAEPKHUBATHLCS CBOMX MHEHHH.

2. Kaxnnifi 4e/OBEK UMEeT MpaBO Ha CBO-
GOIHOE BBIPAXKCHHE CBOETO MHEHHS; 3TO [IPABO
BKJII0YAET CBOOOY HCKATh, IOJIYIATE U PACIpOo-
CTPaHSATL BCSKOTO Poja HHQOPMAIMIO H HJIEH,
HE3ABHCHMO OT FOCYIAPCTBEHHBIX IPAHHML, YCT-
HO, TTHCbMEHHO HJH TOCPEICTBOM II€4aTH UJIH
Xy/I02KeCTBEHHBIX (DOPM BHIPAMKEHUS, WJIH HHEI-
MH criocofamMi 1o CBOEMY BLIGODY.

3. Tlonb3opaHue IPeyCMOTPEHHBIMH B ITyH-
KTe 2 HacTosillieH CTAThbH NMPaBaMH HAJaraeT 0co-
Hple 00A3aHHOCTH U 0COOYIO OTBETCTBEHHOCTE.
OHO MOXET BhITh, CJEIOBATENBHO, COMPAKEHO
C HEKOTOPbIMHM OTpPaHHUCHHSIMH, KOTOpBIE, Of-
HaKo, AO/DKHBI OBITh YCTAHOBJEHBI 3aKOHOM H
ABJMATLCA HEOOXOAUMBIMH:

a) sl YBAXKeHUs! TIPAB U PENyTAIMH JPYruX
JIHL,

b} mns oxpaHe! rocymapcTBeHHo¥ Gesomac-
HOCTH, 0GIIIECTBEHHOTO MOPS/IKA, 3A0POBbS HIK
HPABCTBEHHOCTH HACCJICHHS .

3ameuanue obuiero nopsaxka Ne 34, Kak oT-
metun M. O’ Pnaspth, npeacraBnfer coGol He
npuayMaHHbIl direHamu Komurtera ¢BOMI HOBBIX
HOPM, HO pes3ysbTaT [pollecca «AHCTHIUISILIAK
MPaBOTIPUMEHUTENBLHOM NTpakTHKH KomureTa 3a
MHOTHE TOIBI>», KOTOPas CPOPMHPOBAIACh B pe-
3yJbTaTe PAaCCMOTPeHUs MOCIEAHHM JOKIafoB
TOCYZIapcTB, a TaKKe HHANBHAYaJbHBIX XKamaob
(coobuieHui ). JIeHCTBUTEBHO, 3aMEYaHUE COMIEp-
JKHT 60JblII0e KOJHYECTBO CCBLIOK HA coofpa-

3ameuanue ofLero mopsaaka Ne 10 cocTosAI0 BCero U3 YeTHPEX HeGOBIIHX IYHKTOE,

[Tpodeccop M. O'Paaspta, ABAAKIMACA copupexTopoM [leHTpa 3aKoHOLATENIBCTBA [0 NpapaM UefOBeKa YHUBepcHTeTa r HoTTHHrem

{BenukoOpHTaHUSA ), BBICTYIH/ ABTOPOM [IPOEKTA 3amMedanus obiero nopsaxka Ne 34,
i Cwm. nrrepeeto M. O'@uaspru: URL: http:/ /eww.youtube.com/watchPv=QSwAnPH7i8 (nara ofpawenun; 10.01.2013).

CM., HAIIPHMED, CCHUIKM HA DPA3/JINMHEE 3aMevarus ofiero nopsaaxa B pemenuax Esponetickoro Cyna no npasam uenosera i MexayHa-
pondore cyaa QOH: European Court of Human Rights {daaee — ECtHR) [GC]. Neulinger and Shuruk v. Switzerland. Application
No.41615/07. Judgment of & July 2010. § 55; ECtHR. Handélsdalen Sami Village and Others v. Sweden. Application No.39013/04.
Judgment of 30 March 2010. Partly dissenting opinion ¢f judge Ziemele; International Court of Justice. Case concerning Ahmadou Sa-
dio Diallo (Republic of Guinea v. Democratic Republic of the Congo). Judgment of 30 November 2010. § 66.

KoMMeHTHPYeMOe 3aMeuatiie, TAKHM 0GpasoM, sBAAETCH QIHUM U3 CAMBIX 0OLEMHBIX PAIBACHEHHN, HAPALY C 3aMeuanuen OBLLETC TTOPSA-
ka Ne 32 (craThs 14: Npaso Ha PABEHCTBO MEPET CY/IOM W CTIPABEAMBOE CyneBHOe Pa3BupaTebCTBO ), KOTOPOE COCTOMT H3 62 IyHKTOB.
KommenTupyemoe 3ameyanye 3aTparieaet Takue W monoxenns cratey 20 [Takta, KoTepas TpedyeT T roCyfapcTs BREIEHHS 3aKOHOAA-
TEMBHLIX 34NPETOB Ha TIPONAraiy BORHE H BRICTYNIEHNS, IPHALIBAIOIINE K HANHOHANLHOM, PACOBOH HIIH PEHTHO3HOH HeHaBHCTH. CM.:
KommMerTupyemoe sameuanne. § 50—52.



34 ® PRAXIS ® EXOFFICIO

xeHnst KoMureTa, BuHeceHHbIe B XOJle pacCMoOT-
PEHHSI HHAMBHAYAJMBHBIX COOOUICHWH, OHAKO
JAHHBIH JOKYMEHT, Ha HAlll B3LVISA, HE CJAEAyeT
BOCHPHHEMATb KaK GaHAJBHYIO DETPOCHEKTHB-
HY!HO KOMITMISIIMI NPABOBLIX ro3uini Komure-
Ta, KACAIUIMXCH BOMPOCOB CBOOOIB BIPAXCHHSA
MHEHHH, DTO0 — CaMOCTOSITEJbHAIHM, BAXKHBIA H
CROEBPeMeHBLIH IPaBOBOH HCTOUHHK, KOTOPBIH
BHOCHT CYLUECTBEHHBIH BKJIAL B MECXKIYHAPOI-
HOE TIpaBO NpaB Ye/I0BeKa.

B sameuanun mnoguepruBaeTcsd (PyHZAMEH-
TAJBHBIH X2PaKTeP CROOOIBI CJIOBA KAaK HEOTD-
eMJIEMOIr0 YCJIOBYS PA3BHTHSA JIMUHOCTH H CyILLE-
CTBOBAHHSI «CBOOOMHOTO H AEMOKPAaTHUECKOTO
ob6mecrsa»®. Hopeqmoll aBnsgerca npuaHue
3TOH cBOOOJE CTATyca paBa, OTCTYILICHHE OT
KOTOPOTO, TI0 CyTH, HEJOMYCTHMO B COOTBETCT-
BHH ¢ noJioxkenuaMH ctaTol 4 [Takral’. CeoGo-
Ja MHEHMH, aHaJOTHYHO CBOOOJE MbICIH, He
MOKET ObITh OIPAHHUEHA HH MPH KaKUX 00CTOs-
TENLCTBAX; H, HECMOTPSI HA TO, YTO B OTHOLLEHHH
OT/ICJILHBIX 3JEeMeHTOB CBOGOALl BLIpaXKeHHsI
MHEHHUI MOTYT OBITh YCTAHOBJICHBI OTPAHUYCHHS,
OTCTYIIEHHE OT BCCH CYMMbI € 3KCIIPECCUBHbBIX»
npaBs, coAepXamuxcss B MyHkTe 2 cratbd 19
[Takra, He MOXKeT OBITH COBMECTHMO C MIpeiMe-
TOM M LEJBIO [locheagero!!.

Takoe uéTKoe pasrpaHHYEHHE ABYX SJCMCH-
TOB MpaBa — BHYTpeHHeH H He MOJJexallei
OIpaHY4eHHAM CBOOGOAB MPHAEPXKUBATLCH Ka-
KHX Obl TO HH OBJI0 MHEHHH H BHeIIHeH cBOOO-
JIbl HX BhlpaXkeHust — mo3Bosmnsio KomureTy nathb
JIeTANBHBIE Pa3biCHeHHs OTHOCHTENLHO NPUPO-
JIbl IpaBa, €ro COUEPIKAHUSA U AOIYCTHMBIX TIPE-
JIEMOB eTo OrpaHHueHHSl.

B sameuanun Komurer nepeuncnun Haxo-
JSLIHECS T10J 341MTON KATCrOPHU HICH W HH-
thopmanun'?, HopMbl KOMMYHHUKAIIHH ¥ CIOCOOHI
pacmpocrpaHendst MHeHuH 3. Ocofo oTmedeno,
yto craThél 19 [Takra 3alllHIIAlTCH He TOIbKO
Bepbancible, HO H HeBepOasbHble CpPeACTBA

Kovmerrupyemoe savedanne. § 2, 4.

KOMMYHHKALHH, TaKHe KaK H300paKeHus, Ipo-
H3BeEHHA WCKYCCTBA H TIPEAMETHI OHesapl'?.
Ocoforo BHuManus KoMuTeTa yAOCTOWIHCE T2K-
K€ 3JCKTPOHHbIC W OCHOBaHHbIC Ha MHTepHeT-
TEXHOJIOTHSIX CPEACTRBA BHIpAMeHHs (BebCalTH,
OJIOTH W T. 1. ).

KoMHUTeT TakKe OTMETHJ, YTO [OJIOXKEHUS
crater 19 Tlakta BrmcuaioT B cebsa ¥ TpaBo
KAMK/JOTO HA JIOCTYN K WH(OPMaluH, HaXOMs-
HieACH B PacClOpPsKCHUH OPraHoB yOJHUYHOR
BJjacTH. B 3TON CBS3U Ha rocyfapcTBa Bo3Jjara-
eTcA MO3HTHBHOE TI0 CBOEMY XapakTepy oOssa-
TEJBCTBO M0 0GecneyeHrd «IErkoro, GrICTPO-
ro, 5 eKTUBHOrO U NPaKTUMECKOro JOCTYNIAa» K
WHpOpMaNyH, HMeIoeHd oOLeCTBeHHBIH HHTE-
pec'®. Touck urpopMaliun ¥ s ek THBHBIN 10-
CTYIl K Hell fIBJAKTCH /IBYMS CTOPOHAMH OHON
meganyd. Komurer yrounus, 4To ¢cBodosia cioBa
BKJII0UAeT B ceGA H IPaBo HCKAThL HHMOPMAIIHIG,
B TOM YHCJIE IyTEIIeCTBOBATL JJs ITOrO (Ha-
NIPUMep, B 30HBI NIPEII0JaracMbiX HapyileHUH
TIpaB YesoBeKa). JTOT 3/eMeHT [IpaBa ocoden-
HO Ba)KeH JJisT CPEICTE MaccoBol HHopMaliin
U XKYPHAJIHCTOB, KOTOPbBIE, HAXOAATCH M0 0CO-
6oil 3aluMTOl. B 3TOH cBA3K NpaBo Ha cBOGOAY
CJIOBA BKJIIOUAET M NIPaBO XKYPHAJIUCTOB He pac-
KPBIBATE CBOH HCTOUHHKH 'S

(OcHOBHasi 4acTh 3aMeuaHHWsl NOCBSIIEHA
BOIIPOCY OTrPAaHMYEHUM CBOGOABI BBIpAMKEHHS
mHeHu#. B yactHocty, Komuter oT™MeTHI, UTO B
Clydae ecqM TOCYlAapPCTBO YCTAHABIUBAET COOT-
BETCTBYIOLIME OIPAHUYCHHSA, [TOCHEIHHE HE MO-
TYT CTaBUTh I1Of YTPO3y CaMO CYILeCTBO COOT-
BeTCTBYIONIETO TpaBa. KOMHTeT MOT4epKHY.T B
3TOW CBSI3U, YTO COOTHOUICHUE MEXK/Y [IPABOM
¥ OorpanvdeHyeM, KaKk H COOTHOLLUEHHEe MeXTy
HOPMOH H HCKIIOUeHHEM, He MOXKeT ObITh I10-
CTABJICHO C HOT Ha roJiopy'’.

Jliobvie Hanaraemble Ha CBOOOLY cCJoOBa
OrpaHuyeHust JOMKHBI 6bITh, BO-TIEPBHIX, Ipes-
YCMOTpEHBl 3aKOHOM, BO-BTOPBIX, HallpaBJeHbl

ITyukr 1 craThit 4 MIACHT, YTO B YPE3BLMAAHBIN CHTYALHSX FOCYAAPCTREA MOLYT NDHHUMATE MEDH B OTCTYIMIEHHE OT CBOMX COA3aTENLCTB,

BhITEKARIAX K3 nonoxenud [lakra. ITyHKT 2 crathH 4 [lakra He OTHOCUT NOAOXKEHHE O CBOGOAE MEEHHH H HX BbIDAKEHHS K [LOJOKEHHAM,
GTCTYIUIEHHE OT KOTODBIX HEBOSMOMKHO HH (1PH KAKKX OOCTOATENbCTBAX.

" KommeETHpyemoe 3amevanne. § 5—6, 9.
12 Tay xe. §11.
13 Tayv xe. §12.

B stom cmaicae nosunua Komurera coBnagaer ¢ npaktakoi Esponeitckoro Cyaa no npasaM yenoBeka, KOTOPLIH TAKKe NPHACPHGIBACTCS

PACIUHPHTETLHOTG TONKOBAHHA IOHATHE «MHEHUuA». Bonee noapotuo em.: CrangapTu Esponeiickore Cyza mo npapam uenoseka M POCCHE-
CcKasl IpaROTIPHMEHHTeNbHas IpakTHES. COopaMK ananuTraeckux crated / [lon pea. M. B BockoGuToroi, M., 2005, C.370—372.

5 Tam me. §45.
% Tam me. §43.
17 Tawxe. §21.
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HA IOCTHKeHHe 06IeCTBeHHO 3HAUHMBIX lesiel,
nepeurc/IeHHbIX B iyHkTe 3 cratbd 18 [lakra, u,
HAKOHEL], AeHCTBHTEABIO HeoOXOIHME! /15 3TO-
ro W IPONOPLHOHAIBHEl B KOHKPETHBIX 06CTO-
siTesibeTBax jena'®. OrpaHuuusalonye csoGoay
CJIOBA 33aKOHBI IO/DKHBI OLITh CHOPMYJIHPOBAHBL
YeTKO H HeABYCMBICJEeHHO. B 3TOM OTHOlIeHMH
Komurer no rnpaBaM yeaoBeKa MCXOIUT U3 TpHU-
MEPHO TeX 2Ke TPeOOBAHUH K «KAUECTBY 3aKOHA»,
KOTOPBIX NPHAEPIKUBAETCS B CBOEH INIPAaBONpPH-
meHuTenbHOH npakTHke Erponefickuit Cya no
npaBam desioBeka { duree — Epponeiickud Cyn)'®,

[1pu o6cy:KneHHH TOro, Kakue OrpaHudeHust
cBOBOIEI CI0BA MOTYT OBIThL IpH3HAHB! HEOOXO-
AAMBIMHE, KoMHTeT cocnancad Ha chopMymupo-
BAHHBIE HM NIPU PACCMOTPEHHH KOHKPETHBIX J1eJ1
NpaBoBLle MO3ULMH. Tak, HapUMep, paccMoT-
pes B 1993 rony xano6y npotus Kanaze o 3a-
IpeTe PeK/IaMbl HA OJJHOM A3bIKE B LEJISX 3allU-
THI PYTOTO s13bIKA (3anpellleHa Oblid pekiama
Ha auruiickoMm si3bike B KpeGeke), Komurer
MO [paBaM 4YeJ0BEKA YCTAHOBMJ HapylleHHe
ctatbd 19 [TakTta, ykasae Ha TO, 4TO LM 3a111H-
Thl PPAHIY3CKOTO A3bIKA MOTIK ObITb AOCTUIHY-
ThI H APYTHMH, HE CTOJIb OGpeMeHHTeNSHBIMU
a9 s3asiBETened-OH3HecMeHOB, 00IIAINIMXCs
€O CBOHMH KJHCHTAMH [10-aHIVIHUCKH, Criocofa-
mu?. B npyrom sese, Takke npoTus Kananel,
Komurer 1e yemorpen uapyitenust [lakra B 06-
CTOATENBCTBAX, KOTJA YUMTEb, ONYOGJHKOBAB-
LKA BpaXKeOHEIE 10 OTHOLICHUIO K IIPEACTABH -
TeJSIM PEJArAO3HOT0 MEHBILHHCTBA MaTepHaJIhl,
OnlT MepeBe/IEH HA He CBA3AHHYIO C Tpenoja-
BAHHEM JIOJLKHOCTB, YTO OblII0 OGYCIIOBJICHO He -
0OXOMMMOCTBIO 3allUTh! MPaB U cBOOO/ AeTeH,
OTHOCSLUMXCH K CTOJb HE JIIOOHMOMY 9THM OLIB-
LIHM VUHTESEM MeHbIIMHCTBY?!.

Komurer nojmepkuysa, uto ¢ oco6od ocro-
DOXKHOCTBIO K OIpPaHHMYEHUsIM CBOGOMLI BbIpa-
JKEHHsT MHEHHH CJefyeT MOAXOAUTh B cihepe

Rights / 2d edition. Oxford: QUP, 2009, P.345—348.

NyOJUYHON JTUCKYCCHH, Pasfe/iuB TaKHM o0pa-
som moaxo Erponefickoro Cyna®2. Bwecre ¢
TeM, KoMHTET OTBEPr BOAMOKHOCTD IIPHMEHEHHS
JOKTPHHBI TAK HA3BIBAEMOH «CBOOOAR YCMOTpE-
nua»® (margin of appreciation, marge
d’appréciation) rocynapcTs, BhIpa0OTaHHOH B
CrpacGypre, 1pu paccMOTPEHHH e/ 0 cBoboze
cnopa. Jloktpuna cBoOOAB! yCMOTpeHHs, MpH-
mensieMasa Enponefickim CyZoM Ipu OIEHKE
TIPOIIOPUHOHANBHOCTH OTPAHHUIECHHKSA Psa TIpaB
(B yacTHOCTH — NpaBa Ha ¢BOGONY BbIpAXKEHHS
MHeHHH ), mpeanonaaraet, yTo Cyf A0/KeH MpH-
3HATH MEDHI, BREIEHHBIE TOCYIAPCTBOM C LEJbIO
OrpaHHYeHHs! NpaBa, 0GOCHOBAHHEIMH B C/Iy4a-
fX, KOrjga TPHHSITHE TAKUX Mep HaxoJaTcsd B
npeaesax yeMorpeHusi rocyaapete. Jlannas qok-
TPHHE, BBITCKAIOUIAS M3 [IPHHLHIA CyGCHIMap-
HOCTH, 03HA4YaeT, B YACTHOCTH, 4TO KOHTPOJIE,
ocynlectasieMbil  EBponefickum  Cynom, 4,
CJIE[IORATENBHO, CTEIEHb MEXK/IYHAPOIHOH 3a-
IUATHI IPABa OT BMEIIATEBCTBA CO CTOPOHHI TO-
CYZapCTBA, MOTYT OBITh PA3NHYHBIMH C TOUKH
3PCHMA HX TIIATENBHOCTH, HANPUMEDP, B OTHO-
ieHUH pazubix kareropui aen®. IToaxon Komu-
TeTa, TPeOYIOLIEro OT rOCylapcTBa «4YeTKO H
MoApoOHO TNPOAEMOHCTPHPOBATh KOHKPETHHIH
XapaKTep Yrposhl, a TakKe To, UTO MPHHATHE
KOHKPETHBIX MEp OTBCUACT KPHTEPHAM HE0OX0-
JUMOCTH U COPAa3MePHOCTH, B YACTHOCTH IyTEM
YCTAHORJIEHHS MPSIMOH H HETIOCPECTREHHOH CBS-
30 Mexay (GopMOH BHIpaXKeHUS H Yrpo3ou»%,
MIPEICTABISACTCA GoJlee B3bICKATEIbHBIM,

[Ipu paccMoTpeHHH BOIpOCa OrpaHHYEHHH
KomuTter, cocaBIIMCh Ha CBOK MPaBOIpPHME-
HHUTEJLHYIO IIPAaKTHKY II0 paHee pacCMOTpEeH-
HBIM KOHKDPETHBIM JejiaM, 0co60 OCTAHOBHJICH
Ha ClelU(HKe peasu3allii CBOOOIbl BhIpaXKe-
HHSI MHEHUH B KOHKPETHBIX KOHTEKCTaX, B TOM
YHCsIe, B MepHoJ U3bHpaTe/bHbIX KAMMAHHH, B
nyOJIHUHOU cepe, B OTHOIIEHUH JISATEAbHOCTH

Cranpapre Esponefickoro Cyna no npasaM YesioBeKa H poccricKkas MPapoNprMeHHTeNbHas npakTaxa. § 22,
Boaece noapofuc ¢ kpuTepud Kadectsa 3axoHa cM.: Harris D., O'Boyle M., Warbrick C. Law of the European Cenvention on Human

® Human Rights Committee (daree — HRC). Ballantyne, Davidson and Mcintyre v. Canada. Communication Nos. 359/1989 and

385/1989. Views adopted on 31 March 1993.

1 HRC, Ross v. Canada. Communication No. 736/97. Views adopted on 18 October 2000.

22

23
24

25

Kommertapyemoe zamedarne. § 34, Bosee nogpotiuo o nojxoae Epponefickoro Cyna K pa3fIHuHLIM KATErODHAM BLIpaXeHHA MHEHHH cm.:
Harris D., O'Boyle M,, Warbrick C, Op. cit. P.4565—465.

B oriunanbHOM TeDEBOAE HCIOB3YETCH TEPMHI «TIPENEN OUCHKH ». )

Bonge noapofHe o A0KTDHHE cBoGoab yeMmoTpenns cm.: Harris D., O'Boyle M., Warbrick C. Op. cit. P.349—359; Spielmann D. Allowing
the Right Margin the European Court of Human Rights and the National Margin of Appreciation Doctrine: Waiver or Subsidiarity of Eu-
ropean Review? // CELS Working Papers Series. University of Cambridge Facully of Law, 2012, URL: http://www.cels.law.cam.ac.uk/
cels_lunchtime_seminars/Spielmann %20- % 20margin %200f %20appreciation %20cover. pdf (nata obpatenua: 10.01.2013).
KowmmentupyeMoe 3ayeuanHe, § 35,



36 ® PRAXIS @ EXOFRCIO

CPe/ICTB MACCOBOH HHPopMAImy { BKI04as BeG-
caiTel ¥ Gusiorn). Komurer, 8 4aCTHOCTH, OT-
METHJ, 4TO TOCYLApCTBa JOJLKHBL [TPUHUMATH
Mepbl K HEJAOMYIIeHHKo KoHeRTpanun CMU B
OJIHUX { B TOM YHCJI€ YaCTHBIX ) pyKax2s,
UpesmMepHble orpanudeHusi Ha cRoboay co-
Ba, C TOUKH 3pennst KoMHTeTa, He 10KHE yeTa-
HABJIUBATLCH M B KOHTCKCTE G0PbOLL ¢ TEPPO-
pusMoM. B yacTHOCTH, COCTaBEl TAKHUX IPaBOHA-
PYLUIEHHH KaK MTPU3BIBLI K TEPPOPH3MY, IKCTpe-
MHUCTCKAS JCATE/ABHOCTh H ONPABIAHHE TEPPO-
pU3Ma JOJ/KHBI OBITh OUYepueHbl MAaKCHMAaJbHO
ACHO U TNIPUMEHSTLCS Ha NIPaKTUKe TakuM obpa-
30M, 4TOOL] He JOIMYCKAJ0Ch HEMPONOPIHOHAL-
Hoe u60o He ABJsuLeecss HeOOX0IHMbIM BME-
IATENBCTBO B OCYILECTBIEHHE CBOGOMpI C10Ba%,
3aKoHOAATeNBCTRO O 3alllNTe 4eCTH, A0CTO-
HHCTBA H JIGJIOBOH PeIyTallHH AO/DKHO IIpHMe-
HAThCH TOJMBKO B OTHOIEHHH TAKHMX CBeeHHH,
KOTOpbIE MOXKHO [IPOBEPHTb HA HCTHHHOCTb, U
He JOJ/DKHO IIPHBOJWUTb K HAKa3aHHIO TeX, KTO
pacripocTpanul HeJOCTOBEpHbIe CBeAeHHs 10
oummbke aubo Ge3 anoro ymbicaa. B mobdom ciry-
yae CyMMbl KOMITEHCALIHH 110 AU(daManioHHbIM
HCKAM He JIOJIKHH OLITh SIBHO HECOpa3MepHHI-
mu. [Ipu sTom Komurer npuspas K AeKpuMUHAa-

# KommenTupyeMoe aaveyanue. § 37—40.
T Tam we. § 46.

B Tam we. §47.

W Tam me. §48—48.

JIM3ANMH COOTBETCTBYIOUHX [IPaBOHAPYLUEHHH,
yKa3aB, HTO HA3HAa4YaeMoe 32 HX COBEpIIeHHe
HakasaHue B JI00OM ciydae He JOMKHO ObITh
CBA3AHO C JHIEEHHEM CBOOOIBIZE,

Haxkoneu, ocoforo pHumanusi Komutera
YAOCTOWIACH fiBe CelH(MIecKHX cephl CTO-
KHOBEHHS KOHGMIHKTYIOUIHX NPEeACTARJCHUH O
CBOOOE BEIPAXEHHS MHEHHH, TECHO CBA3AHHBIX
C BOMPOCOM HALUMOHANBHOH WAEHTHYHOCTH, —
VBaXKeHHe K PEIUTHH M UCTOPUYECKOH MaMsITH.
KomuTeT OTMETHJ, HYTO TOCYLAPCTBA JAOJIKHBI
BO3JICPXKUBATBCH U OT MPHHSITHSI 3aKOHOB 0 §0-
TOXYJIBCTBE, U OT BBEACHHS HAKa3aHHH 3a BLIpa-
SKEHHE MHEHHE 06 HCTOPHYECKHX hakTax®®.

B uenom, 3ameuanue obuiero nopsaka Ne 34
TNIPEeICTABJISETCS HAM BAYKHBIM HE TOJLKO C TOY-
KH 3peHHs] TPakTHKH KoMMTETa, HO M ¢ [TO3HLIHK
CYLUECTBYIOLLHMX B MEKAYHAPOJHOM IpaBe, MyCcTh
¥ HECKOJILKO (hparMeHTHPOBAHHBIX, CTAHAAPTOB
npaga Ha croboay caora. Haneemcest, untatenu
JKypHa/la Mo JOCTOMHCTBY OLEHSIT 3TOT BOJb-
TEPBIHCKHA 0 AyXYy JOKYMEHT. OH MOAYEPKHU-
BAET, YTO OCHOBHLIM MOTHBOM SIBJISIETCS] HE CO-
IIACHE HJIM HECOTVIACHE FOCYNADPCTBA C BhIpaXKa-
eMbIM MHCHHEM, a 3allIMTa [TPABa €0 BhICKA3hI-
BaTb.
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